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Executive Summary

The Kennedy Institute Workplace Mediation Research Group
(KIWMRG) is a group of academics aretliationpractitioners
attached to the Kennedy Institute of Conflict Resolution,
Maynooth University Ireland. The Group is committed to
exploring the role ofmediation as an effective response to

many forms of workplace conflict

The Mediators Institute of Ireland (MIl) is the governing body

in Ireland for mediators. It is committed to raising standards
through the continual development of best practice and

through producing, maintaining and regulatingediators in Ireland.

In April 2015, the MIl commissioned the KIWMRG to produce a systematic review of published material
on mediator skills, behaviours, and competencies. The MIl intends to use this review as a foundation for

establishing mediator quality standards for workplawediation in Ireland.

This reportoutlines what is currently knowrabout workplace mediation its benefits, styles and
strategies, its expected outcomes and training challenges. Itidésdifies an urgent requirement for
Irish research in light of the égneased promotion of mediation at state level in Irelafticdbutlinessome
international experiences of the difficulties faced in balancing high quality accreditation and regulation

with innovation and growth.

Finally the report commits to a partner docuntecorsisting ofa systematic analysis of the implications

of the material presented here for the field of workplace mediation in Ireland.

Deirdre Curran, PhD, National University of Ireland Galway
Project Leader

September 2016
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Section 1:Introduction and Context

Sectio 1.1: Introduction

The aim of this project is to provide a comprehensive review of
the literature regarding the competencies, skills, and behaviours
of effective workplace mediators along with an analysis of the

implications for mediation practice, standards and training in

Ireland.

In order to ensure a systematic exploration of the literature, a
team of researchers from the Kennedy Institute Workplace Mediation Research Group (KIWMRG)
accessedesearchliterature across multiple jurisdictions and databases. All relevaitlast were then

distributedamongteam members for comprehensive themamhalysis using a structured format.

This document presents a summary of the international literature relevant to the project brief across a
number of key themes. A followp documentwill discuss the implications of this review for mediation

practice in Ireland.

This report is structured as follows. Section 1, includes a short introduction, definitions of the core
concepts pertinent to this review and a brief look at the context of kptace mediation in Ireland to

situate the review.

Section 2 presents the literature on the benefits of mediation and Section 3 focuses on what the
literature says in relation to the importance of context in mediation. This is followed in Section 4 and
Setion 5 by a detailed discussion of the styles, qualities, competencies, skills and behaviours of an

effective mediator. Section 6 presents the literature on mediation outcomes.

The penultimate section, Section 7, deals with mediator training, standetdis and accreditation,

while Section 8 presents an overall summary of key theimoes the mediation literature.

S OKIWMRG 2016
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Section 1.2Defining the Concepts

It is important, at the outset, to define the core concepts that will be addressed in this review.

WorkplaceMediation

Drawing on the international literatur&kenny (208)RSFAYy Sa 62 NJ LX I OS YSRAIFI GA2Y

voluntary process whereby an independent mediator assists two or more individuals, work groups, or

employers and trade unions expencing conflict or a dispute to identify their issues and objectives, and
SELX 2NB K2g (Kz2asS 202S50i0ArA0Sa Oy ©6S | RRNBaasSR

Workplace Mediation

A confidential and voluntary process whereby an independent mediator assistsotwnore

individuals, work groups, or employers and trade unions experiencing conflict or a dispute to

identify their issues and objectives, and explore how those objectives can be addressed with a

GASs G2 NBIFIOKAYy3 3INBSYSyilioQ
Kenny, 2014

In addition, he following definitions of competencies, skills, and behaviours have been identified by

drawing on generic human resource literature:

Competencies

Competencyrefers to the specific experiences, behaviours and technical abilities that an individual
requiresin order to carry out a specific rol€ompetenciesre measurable and observable and relate to

individual performance (CIPD, 2015)

Skills

Skill represents the ability to do something w@keardwell and Thompson (2014) categorise skills into

three maintypes psychomotor (doing) skills, soft (feeling) skills and cognitive (thinking) skills.

Behaviours

Crawshaw, Budhwar & Dav{g0143190 RSTAYS 0SKI @A 2dzNBE | & Wi

u
I3SINBR (261 NRa I OKAS@SYSyild 2F &ALISOAFTASR 202S0i

This report adoptghese definitions of the core concepts.
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Section 1.3The Context of Workplace Mediation in Ireland

A comprehensive study of conflict management innovations in Irelandntigcendertaken byTeague
et al. (2015), presenty SRAF G A AW ONB I WAy It & LJ2 LJdzf F NJ LI NI 2F |
workplace disputesp(111).

Furthermore, the development of internal dispute systems which would incorporate mediaggrone
of the recommendations for Irish organisations outlined in the Law Reform Commission Report in 2010
(Law Reform Commission 2010). The LRC Report highligtits importance of introducinglternative

dispute resolution processes intarganisation§internal grievaice and disciplinary procedures.

The enactment of the Workplace Relations ,A115 gave statutory authority tadhe replacement of
four statutory dispute resolution bodies with a single body of first instantiee Workplace Relations
Commission (WRC). The services provided by the WRC inclivlediation Srvice, Advisory and
Information Services,Conciliation andgarly ResolutionServices, arAdjudicationService andCompliance

and BforcementServices.

Under the Act, three services are offered for resolving workplace displitesEarly Resolution Service

and the Mediation Service aim to assist parties to resohadr dispute quickly and informallgnd a

more formal process for resolving workplace disputes is offered by the Adjudication Service. The
creationof a separate Mediation Service within the WRC is a significant step in the development and
promotion of wakplace mediation in Ireland, giving workplace mediation a statutory foundation in this
jurisdiction. This is particularly welcome given that the lamgaited Mediation BiJl2012 has not, as yet,

been enacted into Irish law.

7 OKIWMRG 2016
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Figurel: The context of workplace mediation in Ireland
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However, there are concernggardingthe legal provisions for mediation. There are inconsistencies
between the Workplace Relations A@015 and the Mediation BiJl2012 in relation to conduct of the
mediation procesdlt is not cleawhich set of rules/codes of practice will be applicable to the mediation

process and to mediator particular. This matter requires clarification.

The Irish State provides guidance to amgsations around best practice procedures for dealing with
grievances and disputes in the workplace. Various Codes of Practice that are given legal effect in the
relevantStatutory Instrumentsecommend that organisations put in place a combination ohldotmal

and informal procedures. These Codes of Practice inctheéeCode of Practice Detailing Procedures for
Addressing Bullying in the Workgke (Labour Relations Commissi@®07),the Code of Practice for
Employers and Employees on the Prevention &esolution of Bullying at Work (Health and Safety
Authority, 2007),the Code of Practice on Sexual Harassment and Harassment at Work (Equality
Authority, 2012), andhe Code of Practice on Grievance and Disciplinary Procedures (Labour Relations

Commissia, 2000).

Growing interest in workplace mediation in Ireland is reflected in the establishment of internal

mediation services across a rangestdte and semstate organisations including Irish Raiin PostESB

OKIWMRG 2016 8



Shaping the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace M

Dublin Port Dublin BusTeagasc and Th@ourts Service (Teage al., 2015:98). These organisations
have built mediation into their dispute resolution policies and practices. An internal mediatigicese
also operates within the &tional Health and Social Care Service. In addition, a CRiubfic Service

Mediation Service (CPSMS) has been provided for employees who currently work within those sectors.

Howeverthe same studgoncludes that mosbrganisationsn Ireland are not in favour of implementing
radical conflict management innovations, favouring the adaptation of revigél2 y @Sy G A 2y I £ LINI
I RRNBaa yS¢ TR 2F O2yFEtA00Q o

CKS aSRAFG2NBRQ LyadAiddziS agsdciatiorNi®y inediatars io the Regublid gf G K S
Ireland and Northern Ireland. The MIl was established in 1992 to promote the practice of mediation and

it provides a public list of accredited mediators on its website. The number of mediators listed as
offering workplace mediatior(either as individuals or within consulting companiesjrently stands at

211 out of a total of 492 registered membéhdll, 2016).

To summarise, workplace mediation services in Ireland are provided by the hYB@vate mediators

and mediation companieand by internal mediation schemes established in public and private sector
organisations. The MIl is the professional body for mediators in Ireland. In addition, various state
sponsored Codes of Practice recommend that organisatmrisin place both formal and informal

procedures for dealing with disputes at work.

Sectio 1.4:The Use of Workplace Mediation

Currently, there are npublished daa availablein relation to the use of workplace mediation in Ireland.

Citing CIPD (2008, 201¥¢nny (2014) provides evidence of the increased use of workplace mediation in

the UK from 42.7%of employersin 2008 to 57.3% in 2011 with higher use among public sector
employers at 82.8%. However, the numbers &ssimpressivewhen one examines the number of

actual mediationsKenny (2014) cite€IPD (2008)ho found thatn 0"z 2 F af I NES¢ 2 NHI yA
UK used mediation between one and five times in the previous wésle the overall percentage of

private sector companiessing mediation in the Uiasjust 5%

In summary although changes are occurring in relation to resolving workplace disputes in Ireland

including the renewed provisions for mediation under the Workplace Relations Act (2015) and

9 OKIWMRG 2016
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significant numbenf trained and accredited mediatorg UK evidence is considered a reliable indicator,
it is likely that the usagef mediation in the Irish workplade stillquite low. Actual use of mediation in

the Irish cantext has yet to be established.

In Summary

¢ Workplace mediation services in Ireland are provided by the Workplace Rel:
Commission, private mediators and mediation companies, and internal medi

schemes established in public and private sector organisations.

¢ The MIl is the professional bodigr mediators in Ireland. In addition, variot
state-sponsored Codes of Practice recommend that organisations put in

both formal and informal procedures for dealing with disputes at work.

¢) Despite the changes that are occurring in relation to resglworkplace disputes
in Irelandq including the renewed provisions for mediation under the Workpl
Relations Act (2015) and the proliferation of trained and accredited medietc
the level of mediation uptake in the Irish workplace appears to be dmite
judging by UK evidence. Actual use of mediation in the Irish context has yet

established.

OKIWMRG 2016 10
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Section 2:The Benefits of Mediation

This section of the review will focus on the benefits of workplace mediation as identified in the
literature, piincipally the settlement of the substantive issu@sproved workplace relationships and

organisational benefits.

Section 2.1Settlement and Satisfaction Rates

Research consistently indicates that mediation delivers high settlement rates andlevigls of

LI NI A OA LJF y i Al GAaATEFOGAR2Y Ot 2A0NF & YR [S ¢F NBI dz
orientation (Bowling and Hoffman, 20(%). The role of the mediator as a neutral thjpdrty, trained in

negotiation and conflict management, caregtly enhance the efficiency of the negotiation discussions
(McCoy,1996976).

As a collaborative process, mediation allows for the exploration of underlying issues and the
ARSYUATFAOLIGAZ2Y 2F WNBIFf AyidSNBa&RAIAT IMIYIEK S8 a0AKIFAY2 Y
1996976), thereby producing more satisfying agreements than other dispute settlement processes

(Poitras and Le Tareau, 2009:368).

Section 2.2improved Relationships

A widely cited benefit of workplace mediation is improvedpoyee relationships (Banks and Saundry,
2010:7; Latreille, 2011:592; CIPD survey citedAGAS 2013:15). Unlike more confrontational
procedures, mediation actively seeks to rebuild damaged relationships (Bennett, 2013:190). It is an open
and consensuaapproach (Banks and Saundry, 2010:7) which enables the exploration of underlying
concerns and emotions (Bollen and Euwema, 2013:331) and allows the parties to address issues beyond

the immediate situation, which otherwise might not be aired (Ridbeyf ard Bennett, 2011:118).

It has beersuggested that mediation can allow a more nuanced approach that takes account of complex

inter-relational dynamicsJameson, Bodtker & Linkeé2010:29; SargentPicard and JuR011: 362363)

11 OKIWMRG 2016
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and may promote understandingnd reconciliation between the disputing parties (Riellyff and

Bennett, 2011:118). Citing McDermo#t al. (2001), Banks and Saundry (2010:6) observe that a
NEflFGA2YyEFE T LIWINBEFOK Ay | ¢g2NJ LX I OS Oapyifarfce @i O2 dz
SYRAY3 (KS O2yFtAO0G Ay GKS aK2NI GSNXYQo

Section 2.3The Organisational Benefits

Workplace mediation can improve morale and enhance performancédéd 2004 and can provide
insightsinto conflict triggers thus enabling positive@rganisational change (Tallodi, 2015:382). It is
significantly less expensive and time consuming than more traditional cem@inegement procedures
(Kressel, 2007 and can reduce the number of cases progressing to litigation (Bingham and Pitts, 2002,
cited in Banks and Saundry (2010:7).

aSRAIFGAZ2Y Oly KSt-&2 i @A OMNE @aleS 8NP QBPHRS YWSY2G A2y | §
organisation (Doherty and Guyler 2008; Bollen and Euwe@B3) It is also shown to reduce
occupational stressACAS2015:15), one of the most common causes of waglated illness and which

accounted for the loss of 10.4 million wodays in the UK during 202012 (UK Health and Safety

Executive 2013, cited in Tallodi, 2015:362).

Significantly, mediation can providenzechanism to address a broad range of issues and concerns that
would not arise through formal organisational procedures, but which could negatively impact workplace
relations and the organisation (Begler, 2001778 Banks and Saundry, 2010:8). Alsonimareasingly

diverse workforce, mediation can provide a culturally sensitive means of conflict resolution that can

foster intercultural cooperationSalmonet al.2013:889905).

In Summary

¢ Workplace mediation offers significant benefits to bethployee and
organisation.

¢ It delivers high settlement rates, regardless of mediator style or orientation.

¢ 1t can improve damaged relationships, improve culture and morale, facilitate
organisational change and enhance performance.

OKIWMRG 2016 12
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Section 3:The Importace of Context

The literature identifies context as an important factor in relation to both the use and the effectiveness

of mediation.

Section 3.1The Impact of Context on the Use of Mediation

Organisational size is a factor in the use of mediatiaarge organisations are more likely to adopt a
structured approach to conflict managemeauhd to usemediation (Harris, 2009; Williams, 2011¢ost
constraints and low levels of awareness are identified as barriers to the use of mediation in smaller firms

(Latreille, 2011; Rojote Flanchec and Landriekartochian 2005:445).

Cultural ethos andassociatedattitudes in relation tothe nature of theemployment relationship can

significantly influence organisational approach to resolving workplace disputes (Hardeman and

Snook 2012; ftreille,2011). Alsothe K A SNI NODKAOFt O2y 4SEG FyR G(GKS &G Nz
organisational sstem affect perceptions of conflict and conflict behaviour (Bollen and Euwema,

2013:441; Kresseg2006:726).

A recent UK study found that in the UHheére is greater use of mediation in thpeiblic sector compared

to the private or cooperative sectors, iragicular, theae is an identifiableémpact of ethos on how

conflict is viewed and managed (Bennett, 2013). Ben2@13:206201) observes that attitudes of
WwO2YYdzyAilieQ | yR WSigherddatatoRr endirbnindnt anda sirofig corinsitment to

puoft AO Rdzié Ay GKS OAQAt &SNIAOS AYyF2NX) | LISNOSLI A
NBLI AN YR YIFAYyGFrAy Of2a8 NBfIFGIA2YaKALAQS NI KSN.

issues.

While increased employment regulation atige correspondingegalisationof workplace conflict are

identified as influencing a move towards more innovative conflict management practices in the US
(Lipsky and Seebe2P00,Lipsky Seeber and Finche?003), Irish studies indicate that this shiftshaot

followed through to Ireland, despite the significant presence of US multinational organisations in this
jurisdiction (Roche and Teague, 2012). Studies indicate two factors for this: a reluctance on the part of
22YS 2NBIYyAAl(A2yRandi SARSBANBYS(RARY WANRSBa2t OAy 3
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and Teague, 2012) and a preference on the part of others for the adoption of innovative people
YEYlF3SYSyid LREAOASE GKFG LINRPY2(GS wO2YY2y LizN1J]2 aSc

innovative conflictmanagement practice (Doherty and Teague, R&Roche and Teague, 2012).

Section 3.2The Impact of Context on the Effectiveness of Mediation

Mediation does not operate in a vacuum, and the context in which it takes place affecsitieedent

conditions andalsothe process and outcomes of the mediation (Bollen and Euwema, 2013:338). For
YSRAFGA2Y (2 0SS STFSOUADSET GKS YSRAFG2NI Ydzad dzy R
relevant policies and procedureACAS201322) and ensure that their approach and performance fit

the context and particular dynamics of the case (Banks and Saundry, 2010).

Furthermore Hoskins and Stoltz (2003) suggest that, in light of the complex relational dynamics of
workplace conflict, mediars should have an understanding of processes of change and transformation
and an awareness of the contextualised experience of participants during and after their engagement in

mediation.

In Summary

() Context is an important consideration for workgaunediation.

@ In spite of recent advances in conflict management practices in the US an
Irish studies indicate a lack of innovation in this area.

) Mediators need to understand the complex relational dynamics involve
transformational organisationathange and how their own role interacts wi

relevant organisatiorspecific policies and practices.

OKIWMRG 2016 14
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Section 4:Mediator Style and Qualities

Section 4.1introduction

Ly €221Ay3 G0 GKS ljdzSatAazy 27F W2 Kloiirstly tosler howy ST TS
this effectivenesgan be evaluateénd how a successful mediation procésslefined For example, is

the primary focus on achieving atdement for the parties? Someesearchers(e.g., McDermott, 2012),

view settlement as the essential condition for successful mediatio®thers, such as Nabatachi

Bingham and Mooi{2010), suggest that the question of mediator effectiveness should not be limited to

the eventual outcome and should be examinedhe light of other factors such as the strategies and

tactics used in the process.

15 OKIWMRG 2016
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In Sctions4 and 5 we willexamine themulti-faceted nature of mediator competenceAs well asan
ability to bring parties to agreement, the literature identifies other facttinat make an effective
mediator, including mediator style, strategy, personality, competencies, skills, knowledge and

behaviours.

In the interest of clarity, this sectiorSection 4focuses on mediator style, strategy and personality.
Section 5 will conder what the literature says in relation to mediator competencies, skills, knowledge

and behaviours.

Section £: Mediator Styles

While research on mediator styles continues to be conducted, it is a challenging subject that provokes
vigorousdebate among practitioners and academics (McDermott, 2012). Mediator style is described as
the characteristic pattern of behaviours or tactics that mediators employ when assisting people in a
controversylKressel and Wall, 2012, p.334). When discussidjator competence, writers use varying

terms including style, strategy, tactics and modelsYet these terms are used interchangeably to
RSAONAGS GKS YSRAF(G2NNa LISNE2YyFf FTGGNROodzISa | yR

attempts to provide clarity by distinguishing, where possible, between such terms.

While there is still no universal agreement on the differentiating characteristics of mediation styles, they
can help us identify commonalities in how mediators behave in mediation and thbg view as the
overall goals of the interventiorNabatachj Bingham and Moo2010). The most prominent mediation
styles advanced in the literature are facilitative, evaluative, settlement and transformative (Kressel,
2006; Morris, 2015).

In the faciliative style,the mediatorallows the parties a high degree of autonomy to express their
interests and needs in the hope that underlying compatibilities and compromises can be uncovered
(Kressel, 2006; Morris, 2015). Zumeta (2000:1) captures the true @ssériacilitative mediation when

remarking thatthe mediator is in charge of the process, while the parties are in charge of the oufcome

In the evaluative style, the focus is on distributive justice and the mediator provides the parties with a
realistic evaluationof their negotiatingpositions in an attempt to reach a successful agreement (Kressel,

2006; Morris, 2015). It is important to note that despite evaluative mediation being a prominent style

OKIWMRG 2016 16



Shaping the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace M

advancedin the literature, some, ich as Della Noc€009), contend that this style bears so little

resemblance to other approaches that they question its legitimacy as a form of mediation.

In the settlement style, the mediator attempts to bring the parties to a point of compromise through
incremental bargaing (Morris, 2015)Alexander (2008.04) sees the key objectives of settlement

mediation as service delivery and access to justice. He explaft$ & GKA & YSRAIFGA2Yy &
2NASYGFGSRQY YSFyAy3d GKFEG GKS R2YAYylFyld ¥F20dza F2N
structure for the mediation process and a dynamic between the disputing parties that are conducive to
reachingasatBl OG 2 NE NBaz2fdziazy 2N waSaidtSySyidoQ

Finally, the transformative style, first advanced by Bush and Folger (1994), is based on the principles of
empowermentc allowing the parties autonomy to find a resolution between therand recognitiong

facilitating tre acknowledgement o6 OK 2 i KSNRa Ay iGdSNBadGasx oI fdzSasx |
Kressel, 2006; Morris, 2015).

While these mediation styles are most frequently cited, there are many more ssylggestedn the
literature. Some are closely linked tdieise major styles and focus on the degree of mediator
intervention versus party autonomy, while others focus on differentiating characteristics such as setting,

context, or dispute type.

Section 43: Characteristics, Strategeand Tactics associated with

Mediator Styles

Kressel (1972) categeseis mediator styles into thre@pproaches reflective (i.e. rapport building),
nondirective (i.e supporting communications), andirective (i.e pressuring parties to reach
agreement). The reflective amibn-directive approaches can be viewed as characteristic of facilitative
mediation, while the directive approach is linked to evaluative and settlerneented mediation(see

page 16, previous)Similarly, MartinePecino et al. (200882) describe threemediation strategies
identified from literature: Wontextual strategieQ Bubstantive strategi€@and $eflexive strategieQ
Again, these strategies can be closely associated with the major mediation styles: contextual and
reflective strategiesire linked with facilitative mediation and substantive strategies with settlement and

evaluative mediationThe authorssuggest a variation in the effectiveness of these strategies depending

17 OKIWMRG 2016
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on the type of dispute (e.g. interedlased or rightdased) or the degreef tensionor hostility between

the parties Thissuggests that mediators need to be competent in using a balance of strategies and
knowing when to apply such strategies as the situation demands. Interestingly, MaP@uazo et al.
(2008) find that cotextual and substantive strategies are effective in most situations regardless of the
dispute type andthat the reflective strategyis less effective in rightbased disputes. In addition,
reflective strategies are also seen @assuited to hightension sitiations, where reaching a settlement

may be favoured over rapport and trust building.

Kressel (2007) describes the strategic style approach to mediation, identifying the main characteristics

of this style as the mediat@ focus on the latent causes odnflict He supports the premise advanced

by advocates of transformative mediation who see disputes arising from underlying conflict and the

value of uncovering such issues. Similar to other researchers in the field, Kibsheduggests that
mediatora i 8f S A& adNRy3Ife akKlILISR o0& (GKS YSRAIG2NR& LIS

Grima & Trépo (2009117450 A RSYy (A Fe F2dzNJ (e LlSa 2 WOXSRIDIRMS
LINB & & dzNR3aAdENBAM2GICE Q | Y R WO 2 Y LINIesetaoficsin Bt Qfche mddiatibn O2 y & A |
styles discussed earlier, the aggressive tactic caradsociated withthe settlement and evaluative

mediation styles, as can the collective pressurisation tactic, although the collective dimension
differentiates it sightly. The surgical approach is, as the name suggedtgated tactic. It is quite

suited to the evaluative style in that the mediator advises the parties regarding the legal implications of
particular actions, yet unlike the evaluative stytlee interventions are targeted at key moments during

the process. Finally, in the comprehensive tadtie mediator again keeps the parties aware of their

legal rights and responsibilities but is more flexjbigth the central goabf reaching agreement while

myAYAT Ay3 REYEFE3IS G2 GKS LINIASEQ AyiuSNBadGaod Ly F

settlement mediation style.

Grima & Trépo (2009) further break down the four mediation tactics into two typological dimensions
where the mediato® approach is examined in the contextfe intensity of the pressure exerted and

the number of sources of influen® LJdmmy ¢ 0 @ D (iid)fdsearesh appRdssLid?2c@adienge the
consensus about the Western stereotype of an impartial, neutral ntedidheir findings suggest that a
YSRAIFG2NDRAa LINRBFAE SkolOl3INRdzyR FyR GN}AYAY3I KIS |
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Section 44: Considerations

Referring tothe development of mediation research in the 1980s, Kressel and Wall (20d@9stuhat
the shift from thedne-sizefits-allddeology to a moreeomprehensivaunderstanding of mediatiomas
the most significant development in mediation theory and practice during this dedadgoring the
array of literature on mediation styleshére is no consensus on a specific setmefdiation styles or
strategies and/or their suitability in particular disputes or contexts. However, thei® a growing
consensus as to what differentiates one style from anotfidre degree of autonomy provided parties
is a key variable in this regard. Revisiting the major styles identified, facilitative and transformative
mediation styles allow a high degree of party autonomy, while evaluative and settlement mediation

promote a higher level of intervention frothe mediator.

Determining the effectiveness of each style is equally complex and depends on various factors including:

YSRAIFIGA2Y aSGGAy3aT (el 2F RA&LMzZIST tS0St 2F K2ad

training background (e.g.,ubstantive knowledge). MartineRecino et al. (2008) acknowledge this
complexity, asserting that, while certain strategies may be very effective in some situations, they may
actually be detrimental in others. Focusing on context, Manning (2006) sugbasthé combined use

of both a transformative and facilitative mediation style has the potential to be more effective than a
settlementbased mediation model, particularly in scenarios involving interpersonal conflict where there
is an ongoing working reianship. Grima & Trépo (2009) note atiistion in how mediators viewheir

role in the process, with some viewing their role as being responsible for resolving the problem that led

to the dispute, while others see it as simply facilitating dialogesveen the parties.

Of course, there are many consequences that can result from a lack of clarity regarding style, suitability
and best practice approaches.etham et al. (2002) and Charkoudian (2012) both illustrate the
practical implication of the ambuity surrounding mediation styles and warn of the repercussions for
practice, ethics, and quality assurance. Charkoudian (2012) asserts that agencies responsible for
ensuring quality assurance must have a clear understanding of what styles are appraprdate
legitimate, and suggestthat, without agreement on a set of beptactice mediation interventions

within a given style, oversight is seriously compromised.

McDermott (2012) argues that, as the various mediattyle options are not presented to thearties

in advancethus allowing them to choose their preferred style, parties to mediation may be deprived of
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informed consent. Charkoudian et al. (2009) agree that the lack of consensus around mediation labels
among practitioners has important impli¢ans for the process. Informed consent is not practical in that
2yS LINI OUAGAZ2YSNRA RSAONARLIIAZ2Y 2F | YSRAIFGAZ2Yy &l

compromising the consistency of the process.

Perhaps focusing on beptactice interventims, rather than differentiating between mediation styles,

and seeking to identify the suitability of each, is the most sensible approach.

Section 45: Personal Qualities of the Mediator

There are further factors to consider beyond the various styles and strategies employed by the

mediator. One such factor is the personal qualities of the mediator.

There is an understanding among many writers (e.g., Pou, 2004) that training and substantiv
1ly26tSR3IS ft2yS INBE y2i I { Naebcapality drdiet Bovijhgang T | Y
Hoffman (2000) affirm that once mediators have mastered the basic skills and knowledge of mediation,

the next stage in their development is within thenhses, i.e., personal and professional development.

¢ KS | dziil K2 NBE & Igd8hich theg Suggest iNdoie 3ejatedSt@who the mediator is rather than

what they dog¢ as having a considerable influence on the mediation process. Bowling and Hoffman

(20000 RSAONAROGS WAYGSIANI GA2YQ Fa F+ LISNER2YLFf ljdzZ fAGE
strive to develop. They contend that the qualities of the integrated mediator enable them to see and

accept the limitations of othefviews as well as their own, thus providing a positive model for the

parties in the process.

An important and related personal quality identified as key to mediator effectiveness is emotional
intelligence. Goleman (1998: 317) defines emotional intelligerasthe capacity for recognizing our

own feelings and those of others, for motivating ourselves, and for managing emotions well in ourselves
and in our relationshig@ Schreier (2002) highlights the importance of emotional intelligence in
mediation andemphasiseshe need for mediator training in how to understand and manage emotions
020K 0GKS YSRALI (2iNID& medigfigh pindess. Streiifid) ideatifies experiential
techniques (e.g., role play), analytical/conceptual techniques,(&aner lecture), and seleflective

techniques and strategies (e.g., breathing and relaxation awareness) as effective means for developing

OKIWMRG 2016 20



Shaping the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace M

emotional intelligence in mediator®. Y2 G A2y f Ay iStftA3ISyO0S Aa az2vYSiaays

the literature and consequently will be revisited in the next section.

Della Noce (1999) in considering the issue of neutrality, argues that it is not sustainable for mediators.
We have seen from earlier discussions that mediators have a strong influence andtiskapediation
process (and in some cases the substantive outcome), yet mediator neutrality remains central to the
work of many writers in the field of mediation (e.g., Jacobs, 2002, Van Gramberg, 2006, Astor, 2007) as

well as a core element in broader éthl standards and regulation.

58ttt b20S oOmMphppsd FaaSNIa GKFEG GKS YSRAFG2NRa A
mediation interventions used and the interactions between the parties. Bush and Folger (1994) identify

two mediator ideologieshat they suggest have a key influence in fostering empathy among the parties

in different ways. The individualist ideology, whitle authorslink to interestbased, problensolving

mediation, helps foster transactional empathy. The relational ideologictwiiey link to transformative

mediation, helps foster relational empathy. Della Noce (1299 defines empathy in the mediation

context as buildingunderstanding and recognitiobetween the partiesIn this way, those holding an
individualist ideologyuse transactional empathy as a tool to achieve the eventual outcome (i.e. a
settlement) while supporters of the relational ideology see relational empathy as a valued outcome in

itself.

21 OKIWMRG 2016



Shaping the Agenda 1: Exploring the Competencies, Skills and BehaVibtiectiveWorkplace Mediators

In Summary

() Mediator competence is muttaceted.

) As well as the dlity to bring parties to agreementmediator style, strategy,
personality, competencies, skills, knowledge and behavigua$ contribute to
effectiveness.

@1 YSRAIFG2ND& LINRPTFTAEST o6FO13aINRdzyR |
mediation style mployed.

¢) Given that there is no consensus on a specific set of mediation styles or stra
and/or their suitability to particular disputes or contexts, agencies responsibl
ensuring quality assurance must have a clear understanding of what stge
appropriate and legitimate, and suggest that, without agreement on a set of best
practice mediation interventions within a given style, their oversight is seric

compromised.

The next section of this review will focus on presenting the liteetetating to the competencies, skills,

knowledge and behaviour of effective mediators.
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Section 5:Mediator Competencies, Skills, Knowledge

and Behaviours

Section 5.1Thelmportance of Competency, Skills, Knowledge and Behaviours

This section of the review will focus time literature exploring the competencies, skills, knowledge and

behaviours of effective mediators.

In the introduction to this review (p5), the authors defined the core concepts of competency,
behaviour and skill. Competency refers to the experience, behaviours and technical abilities that an
individualneedsto carry out a specific role. They are measurable and observable aspects of iadividu

performance.This is distinguished fromompetence the term often used to describe the ability to use
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dispute resolution skills and knowledge effectively to assist parties in prevention, management or

resolution of their disputes in a particular setgior context (Pou, 2004:306).

A skill is an ability or capacity to carout complex activities and can be further categed as
psychomotor (doing) skills, soft (feeling) skills and cognitive (thinking) skills. Behaviours are defined as

the specific agons of an individual geared towards achievement of specified objectives.

A review of the literature indicates that, in the context of mediation, these concepts can be arranged
hierarchically. Knowledge should be added to skills and behaviours as aitjpatts of mediator

effectiveness, subsumed under the broader term of competency.

Mediation is a delicate and complex process which often addresses very sensitive issues between
vulnerable parties. The mediator is charged with the professional respatysidihelping the parties to
explore and attempt to resolve their differences. Mediators certainly have an ethical responsibility not
to make things worse. Thprinciplesdynamics of impartiality, confidentiality, emotienanagement

and powerbalancing udoubtedly require thevork contribution of a skilled facilitator.

There is widespread agreement thizie mediator@ skills and other attributes can be crucial to a quality
outcome as they seek to help parties resolve their differences. Mediators are askdéaly complicated,
diverse roles that may involve efforts to "transform," to "facilitate, to "evaluate,” or to perform a

combination of these (and perhaps other) activities (Pou, 2004:306).

It is critically important that mediation practicédboth at the institutional and at the individual
practitioner leve] is informed by a body of theory and research (Curran, 2015). Theory provides both a
foundation for our work and a way to understand the nature of the process we are managing. It gives
the practitione a foundation upon which to base an assessment of a conflict situation and to design an
appropriate intervention (Lang, 2000Accordingly, it is necessary for those charged with maintaining
the quality and standards of mediation to base their policy arattice choices on a solid theoretical

foundation

A review of the mediation literature reveals that competencies, skills and knowledge are often grouped
together in scholarly worksvhile a discrete body of literature focuses on mediator behaviours. The

remainder of this section is structured to reflect this.
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Section5.2: Mediator Competencies, Skills & Knowledge

According to Pou (2004) the competencies required of an effective medatrderived from the

combined sources of innate characteristics, education/training, and experience. This notion of personal
gualities or innate characteristics is also empbkadiby Bowling and Hoffmain their articleW. NA y 3 A y 3

t SIOS Ayil2 idessBntiav@enigelsithattiie Personal qualities of the mediator have a direct

and powerful influence on the course dhe mediation. Th& S I G 4 NA 0 dziil S & Sthe 6 KA OK
combination of psychological, intellectual, and spiritual qualities thake aLJS NB 2y ¢ K2 , KS 2 NJ

tend not to enjoythe focus of mediation training (2000:6).

Aswas seernn Section £, Schreier (2002) places the focus firmly on emotional intelligence. She argues
that emotions are both a cause and an escalator of conflict #wadl emotional resolution is a key
dimension of effective conflict resolution. How we view our emotions and those of others, what we feel
about our emotions, and how we choose to express them often defines the quality of our relationships
and our approacho conflict (Scheier, 2002:99). Schreieontends that emotional seliwareness is a

key competence for mediators, allowing them to be fully present to the parties in mediation.

Taking the matter of emotions furthet, is generally acknowledged that tipersonal skills requiredf a

mediator derive from emotional intelligence and specifically emotional -aelareness and self

regulation (Johnsoibevine and Richard2003). According to Rothman (2014) an important mediator
competence is the ability tselfreflect and develop awareness of personal emotions and biases that
AYLI OG 2y GKS YSRAIFGAZ2Y LINRPOSaad w2iKYly o0StAS@Sa
could diminish the mediation process; but that when properly acknowledged, tleesations and

7

FGdAGdzRSa Oy 6S NBTtSEA@PSte KINySaaSrR o6& GKS Y

(0p))
puli

LY FRRAGAZY G2 08SAy3 I6FNB 2F FYyR YIyl3ayd 2yS$Qa
manage emotions in the roons an importancecompetence and an essential and neglected aspect of
mediator training (Jameson et al. 2010). After exploring the significant role of emotion in conflict, and
drawing on their empirical researcthese authorqp.40) propose five emotiowliciting strategés to be

used by mediatorsas follow¥ [to[Mgrant legitimacy to emotions, encourage emotion identification,
O2yFNRBY( | @2ARIFYyOS 2F SY20A2y X LI NI LKNIAS SY20A2

These findings have clear implications for medidtaining.
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In an attempt to chart the range of mediator competencies, the US Test Design Project (TDP) (cited in

Pou, 2004) brought together a group of renowned dispute resolution experts to establish a set of
competencebased criteria for the selectiortraining and evaluation of mediators. The TDP identified

0KS 02YLISGiSyoOAaSas tAadSR Ay ¢lotS m o0St2¢35s | a (K
02YY2y |yR SaaSydAalt dGratia 2F | Pod%2BM) adkBoMdedges | R LI
that while many mediators have endorsed this list, some, particularly those in favour of a more

transformative approach, have highlighted its shortcomings.

Latreille (2011) conducted an analysis of eight organisational case studies where workplace mediation
had been adopted. On behalf of ACAS, he sought to establish common themes across the case
organisations in the UK. Through the research, Latreille (ibid: 3) identified a number of mediator
skills/competencies deemed important, including: active listening guestioning, ability to manage
circumstances, emotional resilience, capacity to be -pumgmental, ability to identify key issues,

assertiveness, impartiality, problesolving skills, and emediation skills.
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Tablel: Mediator competencies

Mediator Description

Competence

Investigation Identifyingand seeking out pertinent information

Empathy Conspicuous awareness and consideration of the needs of others
Impartiality Maintaining a neutral stance between the parties and avoiding

undisclosed conflicts of interest or bias

Generating optiong  Pursuit of collaborative solutions and generation of ideas and proposa
consistent with case facts and workable for opposing parties

Generating Moving the parties toward finality an#losinglhe agreements
agreements

Managing the Developing strategy, managing the process, and coping with conflicts
interaction between clients and representatives

Substantive Adequate competence in the issues agde of dispute to facilitate
knowledge communication, help parties develop options, and alert parties to relev

legal information

In 2013 CIPD and ACAS published a joint report on workplace mediatiois.reptrt the authors
2dzift AyS GKS walAiatt asSiQ 2F +ty STFFSOGADS YSRALFG2NI

knowledge/experience. Seékable 2 below.
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Table2: Mediator ills st (CIPD/ACAS, 2013:22)

Skills and @mpetencies

Qualities

Desirable Knowledge/
Experience

@ Active listening

¢ Oral, written and non
verbal communication

@ Questioning

@ Reasoning

@ Observing

@ ummarising

% Problem-solving

@ Reflecting

¢ Building rapport

% Facilitation

@ Reframing

@ Objectivity

@ Information analysis
@ Panning

@ Time management

@ Conflict management
@ Negotiation

@ Following procedures
@ Organising

% Generating options

¢ Empathy

@ Impartiaity

¢ Approachability
¢ Non-judgemental
@ Professional

¢ Honesty

@ Qeativity

¢y Credibility

@ Flexibility

@ Integrity

¢ Theory ofConflict Resolution

¢ Experience of conflict
resolution

¢ Understanding of equality
and diversity issues

¢ Understanding of HR policies
and practices

¢ Knowledge of power and
minority issues

) Experience of facilitating
informal groups

@ Knowledge of the mediation
process

¢ An awareness of the legal
context of mediation

¢ Knowledge of employment
relations

This table presents an ideal standard and it is unlikely that any mediator would demonstrate all of these

skills/competencies. Indeed, not all of the items are essential and it is acknowledged that mediators will

acquire these competencies/skills etc. &y develop through their career. However, the table may

OKIWMRG 2016
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provide a useful framework for the development of Continuous Personal Development (CPD)

benchmarks.

The extent to which the success of the mediation will rely on the knowlsdg®f the mediator is

guestion that is somewhat neglected in the literature, and yet intuitively seems important, hence the
CIPD/ACAS list in Table 2 above is a welcome contribution. Prior knowledge lends itself to an
dzy RSNBR Gl YRAY3I 2F (KS O2g(S¢¥R PFKOFPIt SPOTYILWKSE WY K
information Hermann et al., 2001). Prior knowledge of the organisation context, its policies and
procedures, may help to inform the outcomes of a mediation process and/or highlight the alternatives

to nonageement. Knowledge of employment law, experience of similar situations and similar
organisational contexts may allow the mediator to better facilitate the process and offer the best chance

of agreement. Knowledge of employment law can help the mediatow®dB I f Aieé OKSO1 Q Ay
rights. However, the mediator cannot be &howing. If local knowledge is required, trade union
representatives or HR managers can be asked to supplement this part of the process in a passive

capacity (Grimand Trépg 2009.

Other types of relevant knowledgdentified include theories of social change, knowledge of resources
outside of the mediation framework (e.g. employee support services), and agredoremition
techniques. A broad awareness of these matters can dautii to mediator understanding of how the

conflict has developed and how it can best be resoleirtham et al., 2001).

In a literature review of mediator knowledge and skills conductedHbichenson (2008Yhe following

key areasvereidentified: understanding of the causes of conflict; neurobiology; behavioural economics;
and understandingproblemcentred versus relationshipentred approaches. Key skills identified
include: highly developed questioning skills; active listening; thinkkills; selfeflection; and honest,

empathetic communication.

In their Mediator Skills Project, Hermann et al. (2001) used a job analysis methodology to identify the
relevant knowledge areas and corresponding skills of effective medialdrsir indings are presented

in Table Jelow.

While unlikely to represent the definitive results, by creating grounded definitions of knowledge areas
and skills important to the job, the job analysis conducted by the Mediator Skills Project provides a tool
for enharcing our understanding of mediation. This list can then inform mediator quality assurance,

training and evaluation programmes.
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Table3: Mediator Skills Project findingéHermann et al.2001)

Knowledge Areas CorrespondingSkill Areas
Administrative practices & procedures Administration
Personal skills and limitations Mediator error correction

Mediation models

Mediation process Mediation process management
Problemsolving techniques Problem solving

Interpersonal dynamics Relationship management
Theories of social change Critical thinking

Conflicttheory

Communication Communication

Information gathering Information gathering

Solution/agreement formation Dealing with information

Cultural issues Cultureanddiversity competency

Power and control Powerand control
Inform/disseminate/educate/teach Education and dissemination of knowledge

Alternatives to mediation

Knowledge of resources outside mediation

How to interact with people outside the
mediation

Ethical issues Ethical issues
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.2ftfSYy YR 9dzSYlF o6uHnmo0 O2yOf dZRSR Ay (GKSANI NBJA
reaching an agreement improves when the mediator has a strong skill base and when disputants have a
collaborative2 NA Sy G | ( AThey duthersuggestad @

By investigating which mediation conditions contribute to mediation effectiveness, research may
show which mediation tactics work best given certain disputants, types of dispute and contexts.
Providingmediators with this knowledge would, we believe, improve the quality of mediation. To
successfully undertake some of these new avenues of workplace mediation, we suggest that
researchers consider collaborating with mediators and/or mediation providetseifi¢ldQ

ibid:349

The literature provides us with information about the competencies, skills and knowledge areas that are
considered relevant to effective mediation. The next part of this section focuses on the literature related
to mediator styles andbehaviours.While it became evident in Section 4.2 that mediator style and
behaviour are inextricably linked, this sectiatiempts to clarify the link between style and behaviour,

and place more of a focus on what the literature tellsruselation to meliator behaviour.

Section5.3: Clarifying the Link betweedediator Styles andBehaviours

There is considerable ambiguity relation towhat mediators actually do in practice (see for example,

Riskin, 1996;Charkoudiaret al, 2009; Wall and Dunne, 2012) and whether, and to what extent, the
behaviour of mediators varies with context. This ambiguity, combined with a dearth of empirical
evidence, has somewhat obvious implications for quality assurance, regulation, and trairhing ti
LINEFSaaA2y® ¢KAA 3IFL) YR Ada ANRBSGK | NBaverzaid dz

significant consequencesd therefore should be studied (Kressel and Wall, 2012:334).

BraziiD2 y 1 Sy Ra G KIF{i WGiKS aAiy3at S wyrdiation WorkeI® thdibehfdiour@ N | ¢
2F GKS YSRAIFIGZ2ND o6HnmHYoomUOU® IS |Oly2e¢fSRISAE (K
SYOGANRYYSyGltf O2yGSEG YR ¢AGK (GKS YSRAFG2ND&a 32
require further empirical inveggation. Kolb (1983) concluded from his research that mediation styles

and behaviours are a function of the organisational setting within which the mediator operates.
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This section attempts to address some of the ambiguity surrounding what mediators lactizal

According to Riskin (1996:8).a bewildering variety of activities fall within the broad, generally

accepted definition of mediatidd and Kressel and Wall observe that, while the literature portrays
mediation as a standard process with a definédizY 6 SNJ 2 F aSljdzsSydAlt aidsSLaz
depart significantly from théone size fits adll LILINR | OK (G2 YSRAFGA2YQ SGHAMHYOC

Charkoudian (2012) argues that focusing on mediator behawjoug. what mediators actually do in

sessiong is important for a number of reasons. Firstly, having a realistic expectation of the approach

that a mediator will take facilitates client seletermination, a purported core principle of mediation

(Hedeen, 2005)Potential clients, if they understand what willlaclzl f f &8 #e-NBBYQAFE Y &St
a mediator based on their own preference rather than engaging somewhat blindly in an ambiguous

LIN2 OS&dad . SOlFdzaS 2F QI NRBAYy3I AYIGSNIINBGIFGA2yas Y€
WOINI yaT2NYIiddoERNGS FROIWNS 4 SNIBS Y2NB (G2 O2yFdzasS UKl
profession and maintaining quality standardsll prove challenging if it is unclear what mediators

actually do. Similar issues arise with the design, delivery, evaluatioraeecréditation of mediation

training programmes.

There are also indications that mediator style and behaviour affect outcomes (Charketadigr2009;

Wall and Kressel, 2012). For example, mediators with a probtEwing style, adopting corresponding
behaviours €.g. making suggestions), are more likely to reach settlement than those with a

GNF yaF2N¥YIFGAGS aidetSod !4 a0O5 SN Zitelquanerof paridipamt T 0 A RS

A

Al dAaTFOlA2y Qs GKS AYLR2NIiousOS 2F aideft SkoSKI GA 2 dzNJ

Section 5.2 of this review focused on mediator style and presented evidence that the concepts of style,
approach and behaviour are inextricably linked aade sometimes used simultaneously or
interchangeably. Thus, the exact nature of the style/behaviour link is by no means clear. According to
Y2O0KIFY O6HAMHOUZ GKS GSNY WYSRAFG2NI adetSQ OF LI dzNB.
while Lang and Tayl@2000), claim that it is likely that mediators are only partially in touch with their

Wl Oldzkf adefAadAl LINRPOfADAGASAQd ¢KS& TFdz2NIKSNJ I NH

that there is little empirical evidence of mediator stiiisflexibility.

Debate also exists regarding whether mediators stick to the same siytebehaviour patterns

throughout a mediation process or whether they actually switch between styles and behaviour patterns
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as circumstances require. Consensus se&msuggest that stylistic/behavioural consistency is more

likely than stylistic eclecticism:

Wne should not expect most mediators to be able to move easily between styles, because the
YSRAFG2NRQ adGeftAradAiaol LINEOf A JAgéd luBdametds BsueS @i O 2 NF
professional identityQ

Tracy & Spradlin, 1994

55ttt b20S oHnamMHU YI{1Sa GKS NIRAOFt FNBdZYSyid GKI
unsound and that focusing on style alone obfuscates-varations in mediator bedwviour and

approach. She recommends that considerations of mediator goals and values need to be added to
NBYRSNI (KS 02y ai NID.iSheY dsNBaised NyjRestidad (alfeertairjesearch
methodologies such as observation and seffort instruments and suggests that a research approach
categorising mediators by style (based on goals and values) and THEN comparing behaviours between

groups would produce more valuable findings to inform practi&&e argues that

When the why of mediator behavious added to the construct of style, we will have the
necessary foundation for connecting the construct of style to the important questions of whether

mediator practice, or any given style, is competent, ethical and effefive
ibid:400

Focusing on actual behaviours is likely to present a clearer picture of what happens in mediation and
whether behaviours are grouped together in patterned sets to reflect mediator stylistic preference.
Charkoudian (2012:368) made this argument by sugggstiat a more fruitful avenue for research

g2dzf R 0SS (G2 WAIy2NB aidetS troSta fG23SGKSNJFYyR 7

In 2009 Charkoudian et ak297)conducted a comprehensive study using batmediator survey and
observational methods. The focu¥o 1 KS &G dzRe gl a (2 SadlofAakK WgKI G
adzNBSe RIEGE TyR G2 O2NNBtFGS GKF UG & Mnihis stédg ke G §KSE
researcherswanted to establish whether patterns of behaviours emerged in stadifiyicsignificant

clusters. A 76 item survey was completed by about 250 mediators which revealed four distinct clusters.

W2 AGKAY Sl OK Of dza 4 SNJ Y SR to foamN& paricildR apprdashitd | NJ 1 A
YSRAIFGAZ2YQ
ibid:299
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The mediators were #n asked to assign a stylistic label to themselves. Charkoudian @i&i310)

found that mediator behaviour patteswere not always consistent with setfefined stylistic labels.

Clearly, seltlescribing as facilitative does nobnfirm a specific reagnisable approach. Mediators who

OFrtf (GKSYyaSt@gSa WFIFHOAEAGIGIADBSQT F2NJ SEFYLX Sz Of I A

Asking mediators to selflentify their stylistic preference has limitatiores empirical evidence suggests

thatsomestf AaGAO fFroSfa FNB fSaa WLRLMzZ I ND GKFEY 20KSN
G§SYyRSR (2 aKeé lgl& FNRY fF0Sta &adOK Fa WRANBOUAOD!
GKS fAGSNI GdzZNB RSTAYSa da WRANBOGAGDGSQ 2N WSO f dz i

Whe results... suggest that mediators may want to consider carefully how they describe their
approaches to mediation, and whether or not the stated description matches what they actually
do.Q

ibid:313

I Kl NJ 2 dzR A(2099)reSdarch: higlthghts a limitation of the methodological approach adopted in
much of the research into mediator style/behaviour, namely an @eéance on surveyype
instruments. Survey approaches provide an indication of what mediators believe they tonlo they
should do. A more robust research design regarding mediator behaviour would be to adopt a mixed
method approach using surveys to ask mediators what behaviours they think they adopt, then observing
those same mediators in practice, and findibflowing up by interviewing the mediators about the

discrepancies.

Nabatachj Bingham and Mogr(2010) conducted an interesting variation on this theme. Their research

gra olFlaSR 2y (K$! [ {usapatiisiorimatije$nhdéfion. SHRyiwad to establish

whether what the Postal Service mediators were doing in terms of tactics and behaviours was consistent
gAGK GKS LIZNLRNISR adets RSOfFENIGA2Y 2F WINIya:
instruments which highlighted the tactiand behaviours consistent with a transformative style and

then set out to explore whether the USPS mediators were adopting behaviours consistent with the
t2aGFf {SNIBAOSQE GNIYyaF2N¥IGADS 1 0Std ¢KS®& F2dzyR
GKFG adetAadao troSta AYLiEi& RAFTFSNBy( sedisat 2@ (I C
set of tactic/behaviours being developed for quality control, training or evaluation purpoBesy

concluded
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Wea dzLJLJ2 NIi . dza forchiversiytof derforinancenemaluation standards and criteria to
reflect the diversity of both models of practice and organizational contexts in which practice
occursQ

ibid:285

Nabatachi Bingham and Moon(2010) started from the premise that there amessentially three
accepted models of mediatioffiacilitative, evaluative and transformative. However, they contend that
the literature is unclear about the specific strategies and behaviours associated with each model.
Drawing heavily on the writings ofdRin, Bush and Folgdahey summarised what they believed were

the key contentions regarding mediation styles and associated behavisees Table 4 below)

brol Gl OKA Sd toQa NBASHNDK AyadNdzySyida NBLINB&SY

mediation model/style.

To conclude this section of the review is clear that, while much has been written about the
competencies, skills, knowledge and behaviours of effective mediators, confusigpestibts This is

not helped by the fact that cer concepts such as style/behaviour/approach are often used
interchangeably in the literature and without clear definition. What we are left with is discrete sets of
lists of desirable/required mediator attributes which often serve to confuse rather thatlarify (see
Table 4 below). The implications for quality control and mediator selection, training and evaluation are

somewhat obviousif we are not clear what we are looking for, how will we know when we have found

it?

A challenge for those charged widlstablishing and maintaining standards of practice is to draw on the

literature to develop a clear set of criteria.
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Table4: Mediation dyles and associated strategies and behaviours

Mediator Strategies and Behaviours

Facilitative Style

Evaluative Style

Transformative Style

)

@

@

@

@

@

)
)

)
)

@

@

@

)

Focuses on helping
parties to clarify the
problem and build
communication

Helps the parties
decide what to do

Listens to opening
statements

Uses caucusing as
needed

Problemsolving
approach

Emotionsallowed to a
point

Focus on the future

Avoids areas of
disagreement

Focuses on settlement

Does not assess the
merits of the dispute

Searches for underlying
compatibilities and
opportunities for
compromise

Helps the parties to
identify options

Focuses omnderlying
needs and the pursuit
of an interestbased
settlement
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)

@

@

@

@

@

@
@

@
@

@

Focuses on helping the
parties understand the
strengths/weaknesses
of their case

Offers assessment,
prediction and
assessment

Generally asks the
parties to make a
formal opening
statement

Caucusing commonly
used

Problemsolving
approach

Emotions allowed to a
point

Focus on the future

Avoids areas of
disagreement

Focuses on settlement

Focuses on collecting
facts, identifying issues,
and evaluating legal
arguments to
determine who is likely
to win and the
elements of a
settlement

Mediator directs the
parties towards
settlement and may
propose the resolution

)

@
@

@

@

@

@

@

@

@

@

Seeks to change how the
parties relate to each other

Fosters empowerment

Emotional expression is
encouraged

During the opening statement,
transformative mediators
explain that the parties are
responsible for developing the
ground rules, guiding the
process, establishing goals,
and determining outcomes,
and that settlement is only
one of a variety of possible
gods or outcomes

Promotes recognition of the
20 KSNARQ LISNALIX

Discussing the past has value

Reaching agreement is (at
best) secondary to
transforming relationships

Empowerment facilitates self
determination

Mediator does not direct the
parties

Mediator actively listens and
attends to critical points in the
discussion that present
opportunities for recognition
or empowerment

The mediator supports the
parties in their process of
making and owning clear and
deliberate decisions
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In Summary

) There is widspread agreement that mediators' skills and other attributes car
crucial to a quality outcome as they seek to help parties resolve their differences.

) Personal skills required for mediation derive from emotional intelligence
specifically emotional #eawareness and selegulation.

¢ Despite ample research, there is still much confusion about the compete
skills, knowledge and behaviours of effective mediators.

&) This poses a challenge for mediator selection, training and evaluation

The nextsection of this review turns the attention to what the literature tells us about mediation

outcomes.
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Section 6:Mediation Outcomes

Section 6.1The Significance of Outcomes

In Ireland, the Law Reform Commission desctideS RA I G A2y | & rfirésultRAighgr G2 Wo

satisfaction with process and outcomes, higher rates of settlement and greater adherence to settlement
GSNXYaQ o[ 8 wWSF2NNY /2YYAAaA2YZI HAMAYOHO® thel NBT I
outcomes from mediation is, therefe, important to consider (Wissler and Rack, 2004:253). Although

YdzOK 2F GKS fAGSNY Gdz2NB 2y 2dz2i02YSa Aa O2yaARSNBR
2012:238), it discusses these in terms of relevance to participants, the organisatiomexfidtors

themselves in relation, predominantly, to shd@erm measures of success rather than the durability of

agreements (Latreille, 2011:52).
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Section 6.2The Range of Possible Outcomes

No single outcome or measure of success has been identified for evaluating the impact of workplace
mediation (Urwin et al., 2010)The range of outcomegsed tomeasue success includesatisfaction

with the processreaching and sustaining agreement aegtoring relationships (Poitras and Le Tareau,
2009; PoitrasStimec and Lauberge2010; Hoskins and Stoltz, 2003). A discussion of the key mediation

outcomes is set out below.

Recent US literature reports settlement rates for mediatiganerallyas 80 gr cent (Wall and Dunne,
2012). For workplace mediatipthe US Bual Employment Opportunities Commissionreports 64 per
cent settlement rates(cited in McDermott et al., 2000), the UK 90 per cent (CIPD, 2008) and New
Zealand 81 per cent (Department ofoloaur, 2012). Figures for Ireland show settlement rates of 80 per
centat the Labour Relations Commissigabour Relations Commission 2004: 21) and 60 peratehée
Equality Tribunal (Eurofound, 2010: 12). Recent Masters level research conductedomstiitant
mediators in Ireland found 87.5 per cent settlement rate with 75 per adrgettlementsidentified as

being sustained (Bouchier, 2013).

Eight factorshave been identified amfluendng whether mediation results in settlemer{ivall et al.,

2001; Wall and Dunne, 2012)our of these factorsconflict level, type of conflict, stage of conflict and

RA & LJzi I y ( a Q ¢ meghdin thie efi@Givendas St mediation, while the other four faciors
YSRAFG2NR&E NBaz2dzZNOSaszx RAaLMziFyGdaQ O2YYAGYSyd G2 Y
¢ enhance effectiveness. Time pressures are highlighted as producingtéggatine outcomes (Adrian

& Mykland, 2014:425) as are absence from work and prolonged conflict (Jehn et al., 2010:340).

In addition to measuring mediation outcomes in terms of settlement and the institutional impacts of

time saved and lower costs for @gisations, some literature identifies a continuum of factors where
agreement could be considered as a st#long a path of developmefifHoskins and Stoltz, 2003: 347).

When a relationship or interaction needs to contipnieK Sy I LJ2 f 2 3 A PainEof dievlandA y3 2y
face-saving proposalare important participant outcomes (Wall and Dunne, 2012: 221). Where-long

term and potentially intractable conflict exists, participamay discover new ways of approaching the

problem on their own and change theittitude towards the other people involved or build respect for

others even if no agreement is reached (kdle, 2011:50). Over and above the relational element,

engaging in the process of mediation may lead to emotional insights for individuals é@ettea
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understanding of their own feelings (Hoskins and Stolz, 2003:30; JarBestiker and Linker2010).
Change may occur in the months following mediatigading to full settlement or agreement (Bollen

and Euwema2013) where mediation has deliveredeative outcomes constructed by the participants
which address their respective needs and interests (Bennett, 2013:204; Adrian and Mykland, 2014:422;
Tallodi, 2015:369):

Wl disputes end. In order to minimise the costs to the parties the key quesdi@nsvhen and
how. While mediation may not lead directly to a settlement, there is evidence here of a significant
indirect impact in terms of positive momentum towards the én@

Curran, 2014

The literature points to high rates of satisfaction among ffagties to mediation generally (Wall and
Dunne, 2012). The US Postal Service Redress mediation progréound that: 90 per cent of
participantswere satisfied with the fairness of the process, 64 per cent of employees and 70 per cent of
supervisors satfied with the outcome, while 66 per cent of employees and 92 per cent of supervisors
thought mediation was more effective than the traditional grievance processes (Bingham, 2004;
Bingham et al., 2009). In England, satisfaction rates for participants wepe7 cent when internal
mediators were involved and 80 per cent when external mediators were involved (Ridley, Duff and

Bennett, 2011:112).

/| 2YAARSNAY3I (GKS NBAGNIAYAYy3d FIFOG2N 27F aifdO8hneR A a LJdzi |
2012),managers are usually more satisfied with outcomes than those reporting to them where there is
mediation related to hierarchical conflict §Ben, Euwema, and Mulle2010; Jehn et al., 2010:343).

Gender and ethnicity can impact participant satisfactioanfle, 2004:94; Miles and Clenney, 2010;

Nelson Zarankin and BeAri., 2010; BenhardaBrett and Lempereur2013; Hong and van der Wijst,

HamMoT {lLftY2y S |f®dI HAamMOTOO® 'y AYRA@GARdZ f Qa LIS
bearing on theirsatisfaction levet the greater theperceivedconflict, the greater the satisfaction with

the outcome (Jehn et al., 2010:329and having access to representation in the process may play a part

as well (Ridleypuff and Bennett, 2011:112).

UK research siws that employers were satisfied where resolution was reached (CIPD,, 20@8)ess

satisfiedwhere the most recent mediation did not result in resolution (Latreille, 2010).
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In terms of mediator satisfactionhtee specific outcomes of value to mediadare identified as They
areresolution of the dispute; which led to personal satisfaction, prestige and more wbeing paid for
services regardless of settlement and developing and honing 3kiif &nd Dunng2012; Adrian and
Mykland, 2014:423).

Section 6.3LongerTerm Outcomes

In relation to longeiterm outcomes, there is currently one longitudinal empirical study of the impact of
workplace mediation (Bollen and Euwena, 2013:346). This study of the US Postal Service Redress
Scheme found that, in addition to the resolution oinéiacts and supporting participants in changing the

way they deal with conflict, there was a 30 per cent fall in the number of informal complaints filed and a

17 per cent decrease in formal complaints (Bingham, 2004).

Organisational culture change has beénked to the use of transformative mediation which, it is

argued, can improve workplace environments by developing the communication and conflict
management competencies of gaipants (Bush and Folger, 1994b ¢tKSaS WdzLJa i NB I Y
particulaty observedwhere managers undertook training to manage conflict more effectively (Bingham,
Hnnno & GKS& WwWiAadSy Y2NBx FNB Y2NB 2 LSgowni 2 SE LN
approach toY' I y I 3 A y 3 BidpRayhTet ak, 200943).ah the UK, workplace mediation is identified

as offering improvements in employee relationships, avoidandhestress of formal procedures and

the development of organisational culture (CIPD, 2008; Saym#mynett and Wibberly 2013; Latreille,

2011). Organisations that provided mediation training were subject to lower levels of employment

tribunal cases than those that did not (CIPD, 2007; Banks and Saundry, 2010), and evaluation of
mediation in small firms in the UK found evidence of a sustainedowgonent in employeemployee

relationships (Sargent, 2005). Limiteédbust evidence exists (Roche and Teague2p84 to the extent

to which organizations have adopted transformative approaches to mediation as part of an integrated

conflict management sategy.
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In Summary

() Labour Relations Commission and Equality Tribunal data shows high settl
rates (6680%) for Irish workplace disputes handled by mediation.

) These figures are comparable with similar experiences in the US, UK an
Zealand.

) Therange and longevity of mediation outcomes vary from an immediate imj
on a dispute or conflict to longer, more sustainable development of emplc

and their working environment.

The penultimate section of this review will explore what the literatuells us about mediar
qualifications training and accreditatiorbefore concluding the review by drawing out the key findings

from the literature.
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Section 7: Mediator Qualification,Training andAccreditation

Literature on mediatorqualifications, training andaccreditation (certification)is relatively limited.

However what has beemwritten offers a useful exploration of the following:

¢ The qualification requirements for persons who seek to applyecomea mediator;
¢ The scope andtructure oftraining programmeslesigned to grant accreditation to a mediator
¢y Comparative insights inttraining andaccreditation in specific jurisdictions (United States and

Australia).
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Section 7.1Qualification Requirements of Mediators

The literaturediscusses the debated issue of what qualification requirements mediators should possess
for admission to a particular mediation programméill (1998) speaks of arbitrary qualification
requirements, in particularthird-level degrees as a&ontroversialfilter which isrelatively pervasive in
programmes across the United Statétenning (1999) supports the view that degrees are not accurate
predictors of the kinds of skills that are needed to be an effective mediator, and that such a requireme

is restrictive, and would limthe diversity and growth of the field of mediation.

Henning(1999) alseexaminesthe external qualification requiremeraf limiting certification to lawyers

and notes that the majority of states in the United States tthaaintain lists of courapproved
mediators require that mediators be lawyerAlthough poponents of this requirement argue that
mediation is a natural extension of legal skills, knowledge and traitlegningargues that, in reality,

the requirementagain limits diversity of mediators She also argues thatrigstricts innovation in the
field, and that some of the purported advantages of a law degree requirement do not hold up to

scrutiny.

Hill (1998) argues that qualification requirements for mediatmust be considered in terms of their
effectiveness, cost and discriminatory effects, observing the tension between tBaseefers totwo

examples opreliminary examination of prospective candidafgsalificatiors.

The first approach, taken bguffolk County, Massachusetts Superior Cowds the introduction ofa
hybridtwod 0 SLJ 6 Sad O2YLINRAAAYI || LINBEAYAYIlFNE dMatidSy S
possess the required knowledge of mediation skills. Waisfollowed by a perfomance evaluation test

judged by a pair of experienced mediators.

The secondapproachwas the use of standardised tests to gauge for aptitudes and attitudes in

candidates that are seen as desirable in a mediator.

Hill (1998) suggests that while such setemn methods have merits, there is a risk that certain skills
based performance tests may result in some mediation styles or personality types being favoured over

others.
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Section 72: Mediator Training andAccreditation

A starting pointin reviewing his areaA & | Sy yAy3Qa SELX 2N} GA2Yy 2F | yc
mediator accreditation (Henning, 199%hedescribes the key benefits of certification programmes as
improving quality for users of mediation, and enhancing the prestige and legitiofattye mediation

field. She alsopresents some arguments against certification programmigggesting thattiey stifle

innovation in the field (particularly in respect of mediation techniquesid hinder diversity of

background in the mediation communityHenning also suggest thaertification is not necessary

because competition in the marketplace can itself maintain the quality of services.

Despite the arguments for and against mediation certification at a basic level, Henning (1999ahotes
least within the United Stateghat certification and regulation of the area is inevitable, and so it is best

for all concerned to consider how best practice can be applied to accreditation programmes.

Henning (1999) concludes that users of mediation are besveserby implementing training
programmes and performance testing rather than relying on-dimensional standards based on being
a member of the legal profession or having an advanced degree prBpeses that standards such as
the imposition of trainingequirements and performanegesting requirements can achieve a balance
between the need for quality assuraneenongthe mediation communityand allowing forgrowth of

and innovation within the mediation field

Henning (1999%valuates whether standards can achieve a balance
between the need for quality assuranamongthe mediation
community against avoiding potential restriction on the growth of anc

innovation within the mediation field.

Henning(1999) notes substantial disagreemer@mongthe mediation community on the amount of
training required and what it should comprise ofShe proposes that a typical fortyto sixty-hour
training programmewith an apprenticeship to follonshould be the minimum aount of training and

that it would allow a variety of people with varying levels of commitment to mediation to enter the

field.
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Training ought to include substantive knowledge of the subject matter that the trainee seeks to mediate
(Henning, 1999:221 Tte traditional standard lecture format and readings must be complemented by
supervised case experiengelenning, 1999:222 Henning (1999) gives the example of a Californian
programme which comprises twenfive hours of lectures and discussion and a mimmaf thirty-three

hours of mediation experience (18 of which must be real mediation experience). She also suggests an
apprenticeship, pairing a newly trained mediator with an experienced mediator from outside of the

programme.

Henning(1999)alsoproposesthat a certification programme should end with performance testing. She

suggests evaluatomgould directly observe programme participants basedpogrdetermined criteria

Section 73: Mediator Accreditation in Australia and the United States

Zhang (2008) provides a comparative analysis on mediation certification in the United States and
Australia. Both jurisdictions experienced a considerable increafieeinse ofmediation in the 2000s.
Zhang describes differing reactions within both jurisdicsicluring this time vig-vis the introduction of
mediator accreditation. Mediation stakeholders in Australia took a decisive step towards establishing a
unified, collaborative nationwide system of mediator accreditation in 20B6llowing anational
conference of mediation interest groupsa committee was established and objectives for a national
uniform system of mediator accreditation were determined. Zhang notes the following components of

the Australian proposal at the time of publication:
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¢ The creatiorof a National Mediator Accreditation System, a voluntary nationwide accreditation
system for mediators

¥ Mediators to be accredited to a National Mediation Standard, resulting in inclusion on a
National Register of Mediators

¢ Training and assessment procedsir®® be prescribed and delivered bgcognised Mediator
Accreditation Bodies. Training must amount to a minimum of 40 hours, excluding assessment

) Assessment to be based on competence in mediation simulations, awareness displayed in
written debriefings, pgormance in an examination and general course participation;

%) CPD requirements to be prescribed

¢ Mediators must remain members oécognised Mediator Accreditation Bodies and adhere to a

Code of Practice.

In relation to the United States, Zhang (200&e IHenning(1999) refers to the divide within the
American mediation community over whether mediation accreditation is a help or a hindramte

United States, organisations such as the Association for Conflict Resolution (ACR) and the American Bar
Association Section of Dispute Resolution (ABRS) separately established task forces to consider

creating nationally applicable mediation certification programmes.

The ACR task force recommended a national certification system through a Mediator &wntific
Programme. This would have required completion of a written knowledge test, an intermittent re
certification process and the submission of an extensive portfolio which would demonstrate training and
experience. The candidate would be required to doemt at least 100 total hours of training or
academic coursework in conflict resolution, and at least 100 total hours of mediation or active co

mediation within the previous five years.

Feedback on the efficacy of this proposed accreditation systemdoo&unt of mediator views but did
not take account of the views of users of mediation. The proposal was abandoned and Zhang (2008)
calls for the ACR and the ABA to refocus a collaborative effort to implement an acceptable standardised

programme for meditor accreditation in the United States.
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In Summary

¥ A requirement for balance between the need for quality assurameeng the
mediation community and avoiding potential restriction on growth &
innovation has been identified.

() Although arbitrary selection requirements such as the requirementhifdilevel

degree may appear attractive as law-cost means of identifying competen

mediators, its effectiveness may be poor.

() This search for balance has frustrated some efforts matonally .
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Section 8:Conclusions

The aim of this project is twinld. Firstly, we aim to provide a comprehensive review of the literature
regarding the competencies, skills and behaviours of effective workplace medigdesondly we will
furnish asystematic analysis of the implications of that literatuned the literature on education and

training of mediatorgor mediation practice, standards and training in Ireland.

This document delivers on the first part of the projeice. a comprehensiveeview of the relevant
literature, while the sister documentShaping the Agenda, dresents the implications for training,

standards and practice of workplace mediation in Ireland.

The first thing to note from this review ithe consensughat context madters. The Irish dispute

resolution culture, along with relevant legal and institutional structures, is importafitile there is a
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